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Evaluating Gender, Law, and Sexuality: Advancing Equality and Human Rights 

- Baisali Bhattacharya45 

 

Introduction 

 

In recent years, the convergence of gender, law, and sexuality has gained significant importance in 

social, legal, and political discourse. The realisation that gender and sexuality are fundamental 

components of human identity has fueled campaigns to advance human rights and equality for people 

of all genders and sexual orientations. In order to illuminate the linkages between gender, law, and 

sexuality as well as the significance of developing a society that encourages diversity, this article 

undertakes a thorough analysis of the complex and ever-evolving terrain around these problems. 

 

The first section of this article looks at historical viewpoints, detailing how gender and sexuality have 

been seen in various legal systems across time. It examines how colonialism and cultural influences 

have affected legal systems while recognising the importance of historical settings in influencing 

current legal environments. It also explores how legal protections and rights of the marginalised 

communities have changed over time, noting both the successes and roadblocks to advancement. 

 

The examination then concentrates on legal frameworks and safeguards, both internationally and 

domestically. The importance of international law in advancing equality and human rights is 

highlighted as international human rights treaties and their provisions related to gender and sexuality 

are critically analysed. The study looks into the legal protections and restrictions that people within 

particular countries encounter in relation to gender identity, sexual orientation, and LGBTQ+ rights. 

It also emphasises how court rulings and constitutional law have shaped legal rights. 

 

In order to acknowledge the particular difficulties experienced by people with marginalised gender 

identities and sexual orientations, the fundamental themes of discrimination and intersectionality of 

the article are addressed. The study investigates discrimination based on gender expression, sexual 

orientation, and non-conforming identities, illuminating the legal remedies and programmes intended 

to thwart discrimination and advance inclusivity. The acknowledgement of the intersectionality of 

identities highlights the significance of an inclusive and intersectional strategy in meeting the needs of 
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diverse populations. 

 

It also looks at family law in regard to gender and sexuality. The legal acceptance of various family 

forms, including as same-sex marriages, civil unions, and domestic partnerships, as well as the rights 

of LGBTQ+ persons and couples to adoption and parenthood, are examined. Exploring the 

difficulties faced by transgender people in obtaining legal recognition of their gender identity and 

parenting rights draws attention to the flaws in the existing legal framework. 

 

The article then examines laws that criminalise consenting same-sex relationships and transgender 

identities before delving into the complicated topics of criminalization and decriminalisation. It 

examines legal battles and advocacy campaigns for decriminalisation and decarceration while also 

illuminating the effects of criminalization on people's lives in communities with a diversity of gender 

and sexual orientations. 

 

The study further looks into workplace discrimination based on gender identity and sexual orientation 

as well as employment and workplace rights. It looks at the legal protections for LGBTQ+ people at 

work, such as anti-discrimination laws, equal pay, and employment perks. Recognising the ongoing 

fight for inclusive and secure workplaces, the difficulties as well as already achieved accomplishments 

in establishing workplace equality have also been discussed.  

 

The final section of the essay examines recent developments in the fields of gender, law, and sexuality. 

In acknowledgement of the expanding understanding of gender beyond the binary, it examines the 

legal protections and recognition of non-binary and gender non-conforming people. In order to 

understand how technology and social media are influencing society's beliefs and promoting discourse, 

the effects of these platforms on gender, law, and sexuality are also investigated. The study also 

discusses contemporary arguments and difficulties, noting the dynamic nature of the subject and the 

demand for ongoing involvement and advocacy. 

 

Through this thorough investigation, this article hopes to add to the body of knowledge already 

available on gender, law, and sexuality. It also hopes to foster a better understanding of the difficulties 

marginalised communities face and to advocate for a society that upholds equality and human rights 

for everyone, regardless of gender identity or sexual orientation. 



VOLUME IV GNLU LAW & SOCIETY REVIEW 2023-24 

 

 

 

 

 

Historical Perspective 

 

The Treatment of Gender and Sexuality in Legal Systems Over Time: Different cultures and 

historical periods have viewed gender and sexuality in their legal systems in different ways. Gender 

roles and sexuality were commonly governed by religious, social, and legal systems in many ancient 

societies, including ancient Mesopotamia, Greece, Rome, and diverse indigenous cultures. Traditional 

gender norms, such as the subordination of women and the importance of heterosexual partnerships, 

were often maintained by these frameworks. Marriage, divorce, adultery, and inheritance are just a few 

of the legal challenges that are frequently governed by gender roles and expectations. 

 

Effect of Colonialism and Cultural Influences on Legal Frameworks Regarding Gender and 

Sexuality: Particularly in the colonised areas, colonialism had a significant impact on the legal systems 

governing gender and sexuality. The cultural and legal standards that colonial forces frequently 

imposed harmed indigenous gender relations and sexual practices while frequently strengthening 

patriarchal institutions. As a result, indigenous knowledge, customs, and practices pertaining to gender 

and sexuality were erased or suppressed. The legacy of colonial-era legislation that discriminates 

against marginalised people based on their gender identity, sexual orientation, or cultural practices is 

still a problem in many former colonies.  

 

The Evolution of Legal Rights and Protections for Marginalized Communities Over Time: In 

terms of gender and sexuality, legal rights and protections for marginalised people have undergone 

major advancements throughout history. For instance, the women's rights movement in the 19th and 

20th centuries led to legal changes that gave women in many nations the ability to vote, access to 

school and the workforce, and control over their reproductive systems. Similar to this, the LGBTQ+ 

rights movement has significantly altered laws and regulations, resulting in the decriminalisation of 

homosexuality, acceptance of same-sex unions, and, in some jurisdictions, legal safeguards against 

discrimination based on sexual orientation and gender identity. 

 

Recognising that legal development has been uneven and impacted by a variety of elements, such as 

political, religious, and cultural contexts, is crucial. There are ongoing struggles for equal rights and 
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protections for women and LGBTQ+ people in many nations where discriminatory laws still exist. In 

recent years, legal frameworks have begun to recognise intersectionality, which acknowledges the 

overlapping oppressive systems that people experience based on their gender, race, class, and other 

identities. This has highlighted the need for more inclusive and all-encompassing approaches to gender 

and sexuality. 

 

 

Legal framework and protections 

 

● An Analysis of the provisions on gender and sexuality in International Human Rights 

Treaties: Gender and sexuality safeguards have advanced significantly owing to various 

International Human Rights Instruments. Regardless of the gender identity or sexual 

orientation of a person, these instruments offer a framework for fostering equality, non-

discrimination, and respect for their rights and dignity. The following are significant clauses 

from pertinent International Human Rights Instruments: 

 

1. UNIVERSAL DECLARATION OF HUMAN RIGHTS (UDHR, 1948)46: The basic 

tenets of human rights are outlined in the Universal Declaration of Human Rights (UDHR)47, 

which was adopted in 1948. Although it doesn't discuss sexual orientation or gender identity 

specifically, some clauses are pertinent to these topics. Discrimination on a number of 

grounds, including sex, which can be understood to include gender and sexual orientation, is 

prohibited by Article 248. Everyone is protected from harm or persecution under Article 349 

because of their gender identity or sexual orientation. It also states that everyone has the right 

to life, liberty, and security of person. The idea of equality before the law is upheld by Article 

750. 

 

 
46 Universal Declaration of Human Rights (UDHR, 1948), https://www.un.org/en/about-us/universal-declarationof-

humanrights#:~:text=Drafted%20by%20representatives%20with%20different,all%20peoples%20and%20all%20nation 

47 Id.      

48 Id. 

49 Id. 

50 Id. 
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2. INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS (ICCPR, 

1966)51: The ICCPR52 safeguards civil and political rights, and states that have ratified it are 

bound by its provisions. Discrimination on a number of grounds, including sex, which can be 

understood to include gender and sexual orientation, is prohibited by Article 253. Intimate 

relationships and individual identities, including gender identity and sexual orientation, have 

been defended using the right to privacy, which is recognised by Article 1754. The freedoms of 

expression, association, and peaceful assembly are also protected by the ICCPR, and these 

freedoms are essential for promoting gender and sexual rights.  

 

3. CONVENTION ON THE ELIMINATION OF ALL FORMS OF 

DISCRIMINATION AGAINST WOMEN (CEDAW, 1979)55: The goals of CEDAW 

1979 are to prevent discrimination against women and promote gender equality. It has been 

interpreted to encompass sexual orientation and gender identity even though these topics are 

not mentioned explicitly. Discrimination must end in the political, economic, social, and 

cultural arenas, according to CEDAW56. It draws attention to topics including the protection 

of reproductive rights and equitable access to healthcare, education, and work. The gender-

based discrimination that might affect sexual orientation is addressed in part by these 

regulations. 

 
4. YOGYAKARTA PRINCIPLES (2006)57: The Yogyakarta Principles, which were 

established in 2006, act as a framework for how international human rights legislation should 

be applied to issues of sexual orientation and gender identity. They include extensive guidelines 

on gender and sexuality-related concerns, such as protection from discrimination, access to 

justice, the right to privacy, the rights of families, and the right to health. The guiding principles 

stress how crucial it is to acknowledge and defend the human rights of each and every 

individual, regardless of their gender identity or sexual orientation. 

 

 
51International Covenant on Civil and Political Rights (Iccpr, 1966), https://treaties.un.org/doc/treaties/1976/03/19760323%2006-17%20am/ch_iv_04.pdf.   

52 Id. 

53 Article 2, ICCPR, https://treaties.un.org/doc/treaties/1976/03/19760323%2006-17%20am/ch_iv_04.pdf. 

54Article 17, ICCPR, https://treaties.un.org/doc/treaties/1976/03/19760323%2006-17%20am/ch_iv_04.pdf. 

55 Convention On The Elimination Of All Forms Of Discrimination Against Women (Cedaw, 1979), 

https://www.ohchr.org/sites/default/files/Documents/ProfessionalInterest/cedaw.pdf.  

56 Id. 

57 Yogyakarta Principles (2006), https://yogyakartaprinciples.org/principles-en/official-versions-pdf.  

https://treaties.un.org/doc/treaties/1976/03/19760323%2006-17%20am/ch_iv_04.pdf
https://treaties.un.org/doc/treaties/1976/03/19760323%2006-17%20am/ch_iv_04.pdf
https://treaties.un.org/doc/treaties/1976/03/19760323%2006-17%20am/ch_iv_04.pdf
https://www.ohchr.org/sites/default/files/Documents/ProfessionalInterest/cedaw.pdf
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These international human rights treaties provide a foundation for addressing gender and sexuality 

issues in legal systems around the world. They have been utilised to promote the rights and safeguards 

of marginalised people, fight against discriminatory practices, and push for legal reforms. To ensure 

their full realisation and the effective protection of gender and sexuality rights worldwide, continuing 

efforts are required because the implementation and enforcement of these provisions differ among 

nations. 

 

● An overview of national legislation and regulations covering LGBTQ+ rights, sexual 

orientation, and gender identity: In terms of LGBTQ+ rights, national laws and regulations 

differ greatly from one country to the next. Some nations have put in place thorough legal 

systems that safeguard people from discrimination, acknowledge same-sex relationships, and 

provide the legal recognition of gender. For instance, nations like South Africa, the 

Netherlands, and Canada have passed laws that expressly defend LGBTQ+ rights. Other 

nations, in contrast, continue to criminalise same-sex partnerships or do not offer sufficient 

legal safeguards. Assessing the degree of recognition and protection accorded to gender and 

sexuality rights requires an understanding of the legal environment at the national level. 

 
Significant changes in legislation and regulations governing LGBTQ+ rights, sexual orientation, and 

gender identity have occurred in India in recent years. Here are some important factors to think about: 

 

• Section 37758 of the Indian Penal Code was a colonial-era regulation that made consenting 

to same-sex partnerships illegal. In contrast, the Supreme Court of India decriminalised 

homosexuality by ruling Section 377 unconstitutional in a landmark decision59 in 2018. This 

decision marked a crucial turning point in India's recognition of the rights and dignity of 

LGBTQ+ people. 

• The Transgender Persons (Protection of Rights) Act, 201960, was passed to acknowledge 

and safeguard transgender rights. The Act recognises the right to one's own gender 

identification, forbids discrimination, and offers various welfare provisions, such as access to 

healthcare, education, and employment possibilities for transgender people. However, there 

 
58 Section 377, Indian Penal Code. 

59 Navtej Singh Johar vs. Union of India [Writ Petition (Criminal) No. 76 Of 2016]. 

60The Transgender Persons (Protection of Rights) Act, 2019, https://www.indiacode.nic.in/bitstream/123456789/13091/1/a2019-40.pdf  

https://www.indiacode.nic.in/bitstream/123456789/13091/1/a2019-40.pdf
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have been issues with several provisions of the Act, and campaigners continue to push for 

additional reforms and modifications. 

• Third-Gender Recognition: In 2014, the Indian Supreme Court declared transgender people 

to be a "third gender" and upheld their rights to equality and non-discrimination61 This 

acknowledgement was an important step in recognising gender identities that go beyond the 

binary. 

• Adoption and Surrogacy Laws: India's adoption and surrogacy laws for LGBTQ+ people 

have seen some changes. Transgender people can now be recognised as adoptive parents 

thanks to The Transgender Persons (Protection of Rights) Act of 201962 Even though, The 

Surrogacy (Regulation) Act, 202163, excludes same-sex couples, other members of the 

LGBTQ+ community, single men, and couples of a live-in relationship to avail surrogacy 

services.  

• Workplace and Education Policies: Several businesses and educational institutions in India 

have non-discrimination policies in place that cover gender identity and sexual orientation. 

Despite the fact that there is still room for improvement on all fronts, these rules seek to 

establish environments that are inclusive and safe for LGBTQ+ people. 

 

It is significant to emphasise that despite some encouraging achievements, India still faces difficulties 

in ensuring complete legal rights and societal acceptance for LGBTQ+ people. The legalisation of 

same-sex unions and comprehensive anti-discrimination laws are two measures that activists and 

organisations continue to push for. The successful protection of people's rights based on their gender 

identity and sexual orientation depends on the interpretation and enforcement of current laws and 

regulations. 

 

● The role of constitutional law and judicial decisions in shaping legal protections for 

Gender and sexuality: Legal safeguards for gender and sexuality have been shaped globally 

through constitutional law and judicial decisions. Here are some important factors to think 

about: 

 

 
61 National Legal Services Authority v. Union of India and others [Writ Petition (Civil) No.604 Of 2013]. 

62 The Transgender Persons (Protection of Rights) Act of 2019, https://www.indiacode.nic.in/bitstream/123456789/13091/1/a2019-40.pdf.  

63The Surrogacy (Regulation) Act, 2021, https://dhr.gov.in/sites/default/files/Surrogacy%20Regulation%20ACT%202021.pdf. 

https://www.indiacode.nic.in/bitstream/123456789/13091/1/a2019-40.pdf
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• Constitutional Protections: Constitutions frequently include provisions that uphold 

fundamental rights and non-discrimination and equality ideals. These provisions form 

the basis for the recognition and protection of gender and sexuality rights. These 

include the right to equality (Article 14)64, the prohibition of discrimination (Article 

15)65, the right to life and personal liberty (Article 21)66, and the right to privacy 

(implicit in Article 21)67. These Articles lay the groundwork for India to recognise and 

defend the gender and sexuality rights of its citizens. 

• Judicial Interpretation: Courts are extremely important in interpreting provisions of 

the Constitution and applying them to particular situations. Legal protections for 

gender and sexuality can be shaped by judicial decisions that broaden the application 

of already-existing rights or recognise new rights. The Indian judiciary has broadened 

the interpretation of constitutional clauses over time in order to uphold the rights of 

underrepresented groups, especially those that pertain to gender and sexual 

orientation. For instance, the Supreme Court recognised the right to self-identify one's 

gender identity as a basic right under Articles 1468, 1569, and 2170 of the Constitution in 

the 2014 case of National Legal Services Authority v. Union of India71. This important 

decision established a framework for the legal acknowledgement of gender identity 

and upheld the rights of transgender people. 

• Striking down discriminatory laws: Courts have the authority to overturn or nullify 

laws that discriminate against people based on their sexual orientation or gender 

identity. Courts can evaluate the legality of laws and determine whether they infringe 

on constitutional rights through judicial review. The demolition of discriminatory legal 

frameworks has been greatly aided by landmark judgements, such as the U.S. Supreme 

Court's decision in Lawrence v. Texas72 (2003), which overturned anti-sodomy 

legislation. In India, the judiciary has been instrumental in overturning discriminatory 

statutes and practices that limit gender and sexuality rights. As previously established, 

 
64 INDIA CONST. ART. 14. 

65 INDIA CONST. ART. 15. 

66 INDIA CONST. ART. 21. 

67 Id. 

68 INDIA CONST. ART. 14. 

69 INDIA CONST. ART. 15. 

70 INDIA CONST. ART. 21. 

71 National Legal Services Authority v. Union of India [Writ Petition (Civil) No.604 Of 2013]. 

1. 72 Lawrence v. Texas, 539 U.S. 558 (2003). 



VOLUME IV GNLU LAW & SOCIETY REVIEW 2023-24 

 

 

 

Section 37773 of the Indian Penal Code was invalidated by the Supreme Court in Navtej 

Singh Johar v. Union of India74 in 2018, decriminalising consensual same-sex relationships. 

This decision represented a crucial turning point in the fight against societal prejudice 

and the affirmation of LGBTQ+ rights. 

• Progressive Interpretation of Judicial Activism: Judicial activism is the proactive 

role of courts in establishing legal protections and advancing rights. Judicial activism 

in issues involving gender and sexuality might take the form of a desire to address 

societal inequality as well as a progressive reading of constitutional clauses. Judicial 

activism may result in broader legal safeguards for marginalised groups and more 

inclusive legal systems. Sexual minorities and transgender people have their identities 

and rights recognised by Indian courts. Courts have emphasised the necessity for legal 

recognition, protection from discrimination, access to healthcare, education, and 

career prospects for transgender people in addition to recognising their right to self-

identify their gender identity. These judicial rulings help to increase legal safeguards 

for various sexual orientations and gender identities. 

• Impact on the World: Important judicial decisions in one country can inspire and 

have an impact on legal developments in other nations. For instance, the Indian 

Supreme Court's decision to invalidate Section 37775, which made homosexuality a 

crime, had a major impact on the movement for LGBTQ+ rights in other nations in 

the region and beyond. Despite recent progress, there are still obstacles to overcome 

until India's gender and sexuality rights are completely protected by the law and 

accepted by the general public. Organisations and activists continue to push for 

additional changes, such as the legalisation of same-sex unions, thorough anti-

discrimination legislation, and addressing the violence and discrimination LGBTQ+ 

people experience in society.  

 
Recently, in a turn of events, a five-judge bench of the Hon’ble Supreme Court of 

India unanimously ruled against legalising the marriage of a same-sex couple in the 

case of Supriyo @ Supriya Chakraborty and Anr. v. Union of India.76 The Court also 

 
73 Section 377, Indian Penal Code. 

74 Navtej Singh Johar v. Union of India [Writ Petition (Criminal) No. 76 Of 2016] 

75 Section 377, Indian Penal Code 

76 Supriyo @ Supriya Chakraborty and Anr. v. Union of India [2023 INSC 920] 
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unanimously ruled that queer couples have the right to live together without fear of 

violence, harassment, or interference, but it held back on giving any instructions about 

whether or not such partnerships should be recognised as marriages.  

 
 

Legal safeguards for gender and sexuality are shaped in part by constitutional legislation and judicial 

rulings. The foundation for recognising and defending rights is provided by constitutional provisions, 

while judicial interpretation and activism help to broaden the scope of the law and challenge 

discriminatory legislation. Significant rulings can have broad repercussions, influencing legal trends 

and igniting global initiatives. 

 

DISCRIMINATION AND INTERSECTIONALITY 

 

Examining gender identity, sexual orientation, and LGBTQ+ rights requires taking into account 

discrimination and intersectionality. The following are significant points about intersectionality and 

discrimination:  

 

● Discrimination based on Gender Expression, Sexual Orientation, and Non-

Conforming Identities: Gender identity and sexual orientation can be used as bases for 

discrimination in a variety of ways. People who are gender non-conforming or who do not 

adhere to conventional expectations of masculinity and femininity may experience prejudice, 

harassment, and violence. In the areas of work, housing, education, healthcare, and public 

services, LGBTQ+ people may face prejudice. Unfair treatment, exclusion, stigma, and 

violence can all be signs of discrimination. 

● Legal Remedies: Legal remedies are essential in preventing discrimination and advancing 

inclusivity for those who identify as people of marginalised genders and sexual orientations. 

Anti-discrimination legislation that shield people from discrimination based on sexual 

orientation and gender identity are examples of this. Some nations have passed laws or 

regulations that expressly forbid discrimination and offer victims of discrimination legal 

redress. Additionally, programmes like public awareness campaigns, educational initiatives, 

and professional development can support the fight against prejudice, promote diversity, and 

challenge preconceptions. 
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● Intersectional approaches to address discrimination: Discrimination can only be properly 

addressed through intersectional approaches, which take into account the intersectionality of 

identities. The specific difficulties that people with multiple marginalised identities experience 

should be considered in policies and efforts. Understanding how many forms of prejudice 

cross and build upon one another is essential to intersectional methods. To ensure that the 

needs and experiences of all people are recognised and addressed, this can involve tackling 

systemic disparities, advocating inclusive policies, and interacting with various communities. 

● Support from the community and advocacy: Advocacy is essential in eradicating prejudice 

and fostering inclusiveness. Numerous LGBTQ+ rights organisations, activists, and 

community organisations put in a lot of effort to spread the word, push for legal changes, and 

offer assistance to those who are discriminated against. These initiatives are crucial for bringing 

about change, developing acceptance, and advancing the rights and well-being of people who 

identify as people of marginalised gender identities and sexual orientations. 

 

FAMILY LAW AND GENDER/SEXUALITY 

 

Family law has a big impact on how different family configurations are legally recognised and how it 

deals with the rights of LGBTQ+ people and couples. For the queer community, marriage is about a 

variety of rights that they are prohibited from practising, as well as about dignity. One aspect is the 

violation of their rights as stated in Articles 1477, 1578, 1979, and 2180.  The second aspect is how 

these groups' daily lives are made difficult for them to manage by depriving them of fundamental 

rights like having life or health insurance as partners. The following are important points about family 

law and gender/sexuality: 

 

● Legal recognition of diverse family structure: In many nations, family law has developed 

to recognise and offer rights for a variety of family forms, including same-sex unions, domestic 

partnerships, and civil unions. These legal systems give LGBTQ+ couples the same 

 
77 INDIA CONST. ART. 14. 

78 INDIA CONST. ART. 15. 

79  INDIA CONST. ART. 19. 

80 INDIA CONST. ART. 21. 
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obligations and rights as heterosexual spouses, including control over property, inheritance, 

and decision-making. 

 

● Adoption and Parenting Rights: Laws governing adoption and parental rights have 

expanded to include LGBTQ+ people, couples, and individuals, who are now able to adopt 

children or become parents through surrogacy or assisted reproductive technology. In many 

nations, discriminatory restrictions that once prevented LGBTQ+ people from adopting or 

being legally recognised as parents have been lifted. However, there may still be obstacles and 

inequalities in some jurisdictions, and the global legal environment differs. 

 

● Challenges Faced by Transgender People: Transgender people may encounter special 

difficulties in obtaining parental rights and legal acknowledgement of their gender 

identification. Different jurisdictions may have quite different laws governing gender identity 

recognition, such as updating the gender markers on identification documents. These 

differences may impair a transgender person's capacity to establish parental rights and their 

ability to maintain a stable legal relationship with their children. Advocates frequently work to 

increase transgender people's legal protection and acknowledgement in family court cases. 

 

● Surrogacy and Assisted Reproductive Technologies: Surrogacy and Assisted 

Reproductive Technologies create complicated legal issues pertaining to gender and sexuality. 

Laws and restrictions may have an impact on LGBTQ+ people, couples using these 

procedures to start families, and others depending on where you live. The rights and 

obligations of intended parents, surrogate mothers, and the child conceived as a result of these 

arrangements are frequently governed by legal frameworks. 

 

● Global perspective: The application of family law and how it relates to gender and sexuality 

varies greatly between nations. While some countries have adopted family laws that 

acknowledge and defend the rights of LGBTQ+ people and families, others continue to have 

restrictive or discriminatory legislation in place. Understanding different worldwide viewpoints 

is essential for advancing legal equality and solving the problems LGBTQ+ people and 

families experience on a global scale. 
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Family law is essential in recognising and defending various family arrangements, addressing adoption 

and parental rights, and guiding transgender people through the difficulties associated with legal 

recognition and parental rights. To advance legal equality, combat prejudice, and make sure that family 

law takes into account the many realities and requirements of LGBTQ+ people and families, ongoing 

efforts are required. 

 

CRIMINALIZATION AND DECRIMINALIZATION 

 

Understanding the difficulties encountered by LGBTQ+ people and fighting for their rights requires 

a close examination of laws that make consensual same-sex partnerships and transgender identities 

illegal. Furthermore, it is crucial to comprehend how criminalization affects the lives of people in 

communities with a diversity of sexual orientations and genders. The advocacy campaigns and legal 

conflicts for decriminalisation and decarceration are also covered in this section. 

 

● Criminalization of Consensual Same-Sex Relationships: Due to their sexual orientation, 

LGBTQ+ people are frequently the target of laws that criminalise consensual same-sex 

relationships. These laws, which are frequently based on historical prejudices and 

discriminatory ideas, help to marginalise, stigmatise, and violate the human rights of LGBTQ+ 

people. In addition to violating people's rights to privacy and autonomy, criminalization also 

helps to keep prejudice and discrimination alive in society. 

 

● Criminalization of Transgender Identities: Some jurisdictions have laws that particularly 

target transgender people in addition to criminalising same-sex partnerships. These laws may 

impose limitations on the provision of healthcare that is gender-affirming, criminalise the 

expression of gender identity, or refuse to recognise the gender identification of transgender 

people. By restricting their access to services like healthcare, education, employment, and legal 

protections, this criminalization contributes to the difficulties transgender people already 

experience. 

 

● Campaigns for the Decriminalisation and Decarceration of Same-Sex Relationships 

and Transgender Identity: These campaigns have been crucial in overturning and repealing 

laws that criminalise consensual same-sex relationships and transgender identities. 
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Organisations that support human rights, activists, and allies put in endless effort to increase 

public awareness, rally support, and promote legal reform. These initiatives include advocating 

for change, running educational campaigns, planning protests and rallies, and bringing legal 

actions against discriminatory legislation. 

 

● Legal battles for Decriminalisation and Decarceration:  Defending the legitimacy of laws 

that criminalise same-sex relationships and transgender identities requires legal battles for 

decriminalisation and decarceration. Legal advocacy groups and activists purposefully use 

litigation to push for the legalisation of transgender people's rights and the decriminalisation 

of consensual same-sex relationships. Legal reforms and the recognition of LGBTQ+ rights 

have been made possible by significant court cases and judicial rulings in a number of places. 

There have been ongoing campaigns to argue against the legitimacy of Section 37781 and 

promote the decriminalisation of same-sex relationships over the years. To create awareness, 

rally support, and fight for the rights of gender and sexually diverse people in India, activists, 

non-governmental organisations, and LGBTQ+ organisations have put in countless hours of 

work. In 2009, the Delhi High Court heard the historic Naz Foundation case82. Consensual same-

sex relationships between adults were decriminalised as a result of the court's 2009 ruling, 

which found that Section 377 was against the Indian Constitution's guarantees of equality and 

privacy. This landmark decision was a crucial milestone in India's decriminalisation of same-

sex partnerships. In 2013, the Indian Supreme Court reinstated the illegality of same-sex 

partnerships after overturning the Delhi High Court's decision. The LGBTQ+ community 

and its allies were disappointed by this ruling, which sparked increased activity and renewed 

attempts to overturn Section 377. In the Navtej Singh Johar case83, the Supreme Court of India 

issued a ground-breaking decision in 2018. The court ruled that Section 377 violated the 

constitution inasmuch as it made adult voluntary same-sex partnerships illegal. By 

decriminalising same-sex partnerships, this decision also recognised the rights and dignity of 

LGBTQ+ people. 

 

 
81 Section 377, Indian Penal Code.      

82 Naz Foundation v. Government of NCT of Delhi and Others[WP(C)7455/2001].         

83 Navtej Singh Johar v. Union of India [Writ Petition (Criminal) No. 76 Of 2016].  
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● Impact of criminalisation on gender and sexually diverse communities: The effects of 

criminalization on groups with various identities in terms of gender and sexual orientation go 

far beyond the law and have a significant impact on people's daily lives. Criminalization 

contributes to social stigma and breeds prejudice, harassment, and violence. It fosters a climate 

of fear and secrecy, compelling people to conceal their identities and restricting their access to 

social support systems, basic services, and healthcare. Living in a criminalised atmosphere can 

have a significant negative impact on a person's mental and emotional health. 

 

It is essential to comprehend how criminalization affects the lives of LGBTQ+ people in order to 

fight for their rights, repeal discriminatory legislation, and build an inclusive society. Progress towards 

achieving equality and justice for all people, irrespective of their gender identity or sexual orientation, 

can be made by amplifying the voices of those affected, increasing awareness of the negative effects 

of criminalization, and mobilising support for decriminalisation and decarceration. 

 

EMPLOYMENT AND WORKPLACE PROTECTIONS 

 

Protections in the workplace and at work are essential for safeguarding the equality and justice of 

LGBTQ+ people. Here are some crucial ideas on this subject: 

 

● Workplace Discrimination: LGBTQ+ people frequently experience workplace 

discrimination based on their sexual orientation and gender identity, which has an effect on 

their lives and careers. Following are some important thoughts on the topic at hand:  

 

• Disparate Treatment: LGBTQ+ employees may encounter discrimination at work, 

including differences in job descriptions, salaries, promotions, and access to opportunities 

for professional growth. They could have obstacles and biases that prevent them from 

developing professionally and from contributing completely to the organisation. 

• Harassment: With occurrences ranging from derogatory remarks, jokes, or slurs to more 

severe types of harassment including bullying or physical threats, harassment is a major 

worry for LGBTQ+ employees. The well-being and productivity of the targeted 

individuals may suffer as a result of this hostile environment's ability to instil feelings of 

fear, anxiety, and isolation. 
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• Denial of Job Opportunities: Employers may discriminate against LGBTQ+ candidates 

throughout the recruiting process, basing their decisions on prejudice or stereotypes rather 

than their credentials and skills. When looking for jobs, they can run into obstacles, be 

rejected, or confront biased interview questions.  

o Promotion Bias: The problem when LGBTQ+ people are passed up for advancement 

possibilities despite their qualifications and performance is known as promotion bias. For 

LGBTQ+ employees, bias and preconceptions can result in a lack of representation and a 

glass ceiling in the workplace. 

o Hostile Work Environments: When there is a pervasive culture of prejudice, intolerance, 

and discrimination towards LGBTQ+ people, hostile work environments can develop. 

Employees may feel alienated, undesired, and unable to express their true selves in such a 

poisonous environment. Morale, job satisfaction, and general productivity may all suffer 

as a result. 

 
Employers, policymakers, and society at large must all work together to address workplace prejudice 

in a multifaceted manner. Following are some crucial actions to discourage exclusion and combat 

discrimination: 

› putting in place thorough anti-discrimination regulations that expressly shield staff members 

based on their sexual orientation and gender identity. 

› putting on diversity and inclusion training programmes to inform staff about prejudices, 

LGBTQ+ concerns, and the value of fostering an inclusive workplace. 

› establishing protocols and reporting mechanisms that are explicit for dealing with allegations 

of discrimination and harassment. 

› assisting LGBTQ+ affinity networks and employee resource groups in their efforts to 

promote equality, establish a feeling of community, and offer assistance. 

› establishing transparent, merit-based review procedures to provide equal career progression 

chances and eliminate promotion biases. 

› promoting respectfulness and acceptance for all staff members by encouraging inclusive 

language and actions throughout the organisation. 

 

Organisations may develop a culture that appreciates diversity, supports LGBTQ+ people, and 

unleashes the full potential of their workforce by aggressively addressing workplace prejudice and 
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promoting an inclusive atmosphere. 

 

● Legal Safeguards: In order to guarantee equality and fairness for LGBTQ+ people in India, 

legal protections for the workplace and for employment are absolutely essential. Here are some 

significant legal measures that help safeguard the rights of LGBTQ+ people in the workplace: 

 

• Anti-discrimination Laws: Anti-discrimination laws aim to outlaw discrimination in the 

workplace based on sexual orientation and gender identity. The Supreme Court of India's 

momentous decision in the Navtej Singh Johar case84 in 2018 acknowledged the rights of 

LGBTQ+ people and decriminalised same-sex relationships. The fight against 

discrimination in a variety of contexts, including the workplace, has been greatly impacted 

by this decision. 

• Equal Opportunity Policies: Businesses and organisations are able to create equal 

opportunity guidelines that expressly forbid discrimination on the basis of sexual 

orientation and gender identity. These regulations support diversity in the workplace and 

encourage justice in employee selection, advancement, and general treatment. 

• Workplace Harassment Prevention: Workplace harassment prevention laws and 

policies are designed to address and stop discrimination based on sexual orientation and 

gender identity. These policies clarify what is and is not acceptable behaviour, how 

complaints are handled, and what actions will be taken against offenders. Fostering a safe 

and welcoming workplace for LGBTQ+ people requires the implementation of 

comprehensive and efficient measures to prevent and resolve harassment. 

• Affirmative Action Programmes and Diversity Initiatives: These programmes and 

initiatives seek to ensure that LGBTQ+ people are equally represented and included in 

the workplace. These programmes may involve targeted recruitment attempts, diversity 

training sessions, and the formation of LGBTQ+-focused employee resource groups. 

• Gender-Neutral regulations: By putting gender-neutral regulations in place for things 

like dress standards, restrooms, and other facilities, you may make it easier for people who 

identify as transgender or who identify as gender non-conforming to feel more at home. 

 
84 Navtej Singh Johar v. Union of India [Writ Petition (Criminal) No. 76 Of 2016]. 
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The different gender identities of the workforce are acknowledged and respected by these 

regulations. 

• Legal acknowledgement of Gender Identity: For transgender people to succeed in the 

job, legal acknowledgement of gender identity is essential. Laws that guarantee people's 

rights to use their preferred name and pronouns as well as those that permit people to 

modify their gender marker on official articles can all help to create a workplace that is 

more inclusive. 

 

Employers, decision-makers, and society at large must actively support and put these legislative 

protections into practice. By doing this, they can foster an atmosphere in which people who identify 

as LGBTQ+ can work without worrying about harassment or discrimination and fully express their 

rights as equal workers. 

 

● Challenges and Advancements: Despite legislative protections, there are still difficulties in 

establishing employment equality for LGBTQ+ people. The following are some pressing 

issues that require attention:  

 

• Lack of Comprehensive Legislative Frameworks: There may not be any 

comprehensive legislative frameworks that particularly address workplace discrimination 

based on gender identity and sexual orientation in several nations, including India. Even 

while there may be laws that decriminalise same-sex partnerships, there may not be enough 

or the right legislation to specifically forbid job discrimination. Because of this, there is a 

legal protection vacuum and it is challenging to hold employers liable for discriminatory 

actions. 

• Limited Enforcement Mechanisms: Even when legal safeguards are in place, their 

ability to be enforced may be restricted. This may be the result of things like insufficient 

funding, a lack of specialised training for law enforcement, or a lack of knowledge among 

LGBTQ+ people about their rights and how to seek remedies. To ensure that law 

provisions are implemented effectively, enforcement mechanisms must be strengthened 

and enforcement organisations must receive resources and training. 
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• Resistance from Colleagues and Employers: Discriminatory ideas held by co-workers 

and employers can pose serious obstacles to achieving workplace equality. The progress 

and general well-being of LGBTQ+ employees can be hampered by a hostile work 

environment that is fuelled by prejudice, stereotypes, and a lack of knowledge regarding 

LGBTQ+ concerns. Continuous education, training, and the development of an inclusive 

workplace culture that actively questions and addresses these biases are necessary for 

overcoming implicit bias. 

 

Despite these obstacles, progress has been made towards establishing employment equality for 

LGBTQ+ people: 

 

› Increasing Awareness and Visibility: Public campaigns, media representation, 

and advocacy work have all contributed to raising awareness of LGBTQ+ people 

and their rights. This greater visibility has the potential to dispel stigma, challenge 

misconceptions, and promote an inclusive workplace. 

› Corporate Diversity and Inclusion Initiatives: Recognising the value of a 

varied workforce, many businesses and organisations have put diversity and 

inclusion initiatives into place. These initiatives promote LGBTQ+ employees by 

way of policy, training courses, employee resource groups, and inclusive perks. 

Such initiatives help to build more inviting and inclusive workplaces. 

› Employee activism and advocacy: Employees who identify as LGBTQ+ and 

their allies have been vocally fighting for their rights at work. LGBTQ+ 

organisations, alliances, and employee resource groups have emerged to support 

individuals, promote awareness, and lobby for policy changes inside enterprises. 

› Legal precedents and case law: Important court rulings and legal cases have 

contributed significantly to the advancement of employment equality for 

LGBTQ+ people. These cases and precedents offer direction for interpreting 

current legislation and extending safeguards for LGBTQ+ employees. 

Employers, politicians, and society as a whole must maintain a commitment to addressing the issues 

and advancing workplace equality for LGBTQ+ people. It entails developing thorough legal 

frameworks, enhancing enforcement procedures, boosting education and awareness, encouraging an 

inclusive workplace culture, and proactively combating prejudice and discriminatory practices. 
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Significant progress can be made towards employment equality for LGBTQ+ people through 

concerted actions. 

 

EMERGING ISSUES 

 

A number of emerging issues have risen to the fore as social perceptions and discussions about gender, 

the law, and sexuality continue to develop. The following are three important new issues: 

 

● Recognition and legal rights for non-binary and gender non-conforming individuals: 

Emerging problems that try to address the particular needs and experiences of people who do 

not strictly identify as male or female as being strictly male or female are the recognition and 

legal rights for non-binary and gender non-conforming people. Here are some crucial ideas on 

this subject: 

 

• Gender Identity and Expression: People who identify as neither male nor female 

traditionally and those who identify as gender non-conforming have a variety of gender 

identities and expressions. They could identify as either one of the two genders, neither 

gender nor a completely new gender. It is critical to acknowledge and respect the 

gender identities and manifestations that they have chosen for themselves. 

• Legal acknowledgement: Ensuring that people have access to appropriate 

identification documents that accurately reflect their gender identity is part of the legal 

acknowledgement of non-binary and gender non-conforming identities. This can 

include alternatives to the traditional male and female markers seen on passports, 

identification cards, and other official documents. It lessens the likelihood of 

discrimination and misgendering by enabling people to receive legal recognition 

consistent with their gender identification. 

• Access to Healthcare: It is essential to provide non-binary and gender non-

conforming people with affirming and inclusive access to healthcare. This includes 

having access to medical treatments that promote gender affirmation, such as 

hormone therapy and gender-affirming procedures. Healthcare professionals should 

receive training on how to treat patients with a variety of gender identities in a way 

that is inclusive and culturally competent. 
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• Protection from Discrimination: People who identify as non-binary or gender non-

conforming should be protected from being treated unfairly because of how they 

express their gender. Discrimination should be illegal in all contexts, including 

employment, housing, education, healthcare, and public places. To protect these 

people's rights and well-being, anti-discrimination laws and policies that are both 

strong and comprehensive are required. 

• Legal Frameworks Should Use Inclusive Language: Legal frameworks should use 

inclusive language that respects and recognises the gender diversity of non-binary and 

gender non-conforming people. This involves the use of vocabulary that is inclusive 

of a variety of gender identities and gender-neutral phrases. A more inclusive and 

equitable society is facilitated by the use of inclusive language in laws, rules, and official 

documents. 

 
For the sake of creating inclusion, upholding individual liberty, and advancing equality, it is crucial to 

acknowledge and defend the rights of non-binary and gender non-conforming people. To question 

established norms and make sure that legal frameworks and laws are inclusive of all gender identities, 

takes continual activism, legal reform, and education. 

 

● Impact of technology and social media:  Technology and social media have a wide range 

of effects on gender, the law, and sexuality. The following are important considerations for 

this subject: 

 

• Access to Knowledge and Awareness: Social media sites and technology have 

greatly expanded access to sources of knowledge about gender, the law, and sexuality. 

Online forums give people a place to talk about gender and sexuality issues, share their 

experiences with others, and spread awareness. This has helped people accept and 

understand people with different identities and experiences better. 

• Mobilization and advocacy: Social media platforms have developed into effective 

tools for marginalised groups, especially LGBTQ+ people, to organise, mobilise, and 

campaign for their rights. Online campaigns and movements have aided activism by 

enabling people to interact with one another globally, increase visibility, and call for 
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change. Governments, organisations, and officials are now under more pressure to 

address gender and sexuality issues. 

• Online harassment and cyberbullying:  The anonymity and reach of technology 

and social media have also given rise to new types of harassment and bullying, 

including cyberbullying and online harassment. LGBTQ+ people frequently face hate 

speech, threats, and discrimination, especially if they are visible online. In addition to 

having negative psychological and emotional effects, cyberbullying can make it more 

difficult for people to openly express their gender and sexuality online. 

• Privacy and Data Privacy: Concerns regarding privacy and data protection can arise 

from the frequent sharing of personal information that occurs when using technology 

and social media platforms. People who identify as LGBTQ+ may be more exposed 

to privacy violations and the abuse of personal information, which can have 

unexpected repercussions like outings or extortion. Protecting people's rights and 

safety online requires safeguarding personal information and fostering secure online 

environments. 

• Regulation and Ethical Use: Legal and ethical frameworks frequently lag behind the 

quick development of technology. Establishing rules and regulations that address 

issues like online harassment, hate speech, and the ethical use of personal data is a 

challenge for governments, lawmakers, and online platforms. 

 
In general, social media and technology have offered useful forums for communication, activism, and 

instruction in the fields of gender, law, and sexuality. Negative effects like online harassment and 

privacy issues, however, must be taken into consideration. To maximise the benefits of technology 

while minimising any potential drawbacks, ongoing efforts must be made to solve these issues through 

regulation, instruction, and ethical behaviour. 

 

● Current Debates and Challenges: There are still active discussions about gender, the law, 

and sexuality. Disputes that are currently raging include: 

 

• LGBTQ+ Rights and Equality: Although many nations have made strides in this 

area, it is still difficult for LGBTQ+ people to enjoy complete legal equality. Issues 

including same-sex marriage, adoption rights, job protections, and transgender rights 
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are the subject of heated debates. Discussions about how to strike a balance between 

LGBTQ+ rights and religious freedom continue. 

• Violence and Hate Crimes: The prevalence of violence and hate crimes committed 

against people because of their sexual orientation or gender identity is a major cause 

for worry. The advancement of the safety and wellbeing of groups with a diversity of 

gender and sexual orientations depends in large part on ensuring legal protections, 

combating systematic discrimination, and pushing hate crime legislation. 

• Education and Awareness: There is ongoing discussion over the value of inclusive 

and thorough sex education. Education that covers topics like gender identity, sexual 

orientation, consent, and healthy relationships is supported by proponents. Arguments 

regarding how schools should promote diversity and fight discrimination may arise if 

opponents object to the inclusion of LGBTQ+ issues in the curriculum of the schools. 

• Conflicts between Religion and Culture: It is still a hotly debated topic how to 

balance the rights of LGBTQ+ people with religious and cultural values. The topic of 

discussion is how to accept various religious and cultural viewpoints while maintaining 

human rights and avoiding prejudice. 

• A world perspective: Discussions about gender, the law, and sexuality transcend 

national boundaries. Discussions about international human rights norms and the 

interconnectedness of gender and sexuality issues are ongoing in light of issues like the 

criminalization of homosexuality in some nations, the treatment of LGBTQ+ asylum 

seekers and refugees, and the role of international organisations in promoting 

LGBTQ+ rights. 

 

The complexity and changeability of gender, law, and sexuality are highlighted by these discussions 

and difficulties. To enhance equality, inclusivity, and the achievement of human rights for all people, 

regardless of gender identity or sexual orientation, they call for continual debate, engagement with 

varied perspectives, and a commitment to human rights principles. 

 

CONCLUSION 

 

The investigation of gender, law, and sexuality is essential for advancing equality and human rights, I 
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will say. We've looked at several facets of this complicated subject in this essay, emphasising historical 

perspectives, legal frameworks and protections, intersectionality and discrimination, family law, 

criminalization and decriminalisation, workplace protections, and developing challenges. 

 

We can comprehend the effects of colonialism and cultural influences on judicial systems by tracking 

how gender and sexuality have been treated historically. We have observed how, as a result of societal 

developments and advocacy activities, the legal rights and protections for marginalised communities 

have developed over time. 

 

The development of recognising and defending LGBTQ+, sexual orientation, and gender identity 

rights has been illuminated by the research of national and international human rights laws. In 

developing legal protections and fostering equality, we have also recognised the crucial role of 

constitutional law and judicial rulings. 

 

Examining discrimination and intersectionality has highlighted the particular difficulties experienced 

by people who identify with marginalised gender identities and sexual orientations. Recognising the 

value of continual efforts to dispel preconceptions and build a more inclusive society, we have looked 

into legal options and programmes designed to fight prejudice and promote inclusivity. 

 

A variety of family variations, such as same-sex unions, domestic partnerships, and civil unions, are 

now recognised by family law. The legal acknowledgement of parental rights and gender identity for 

transgender people still faces obstacles, nevertheless. 

 

Consensual same-sex partnerships and transgender identities have received great attention over their 

criminality and decriminalisation. In order to acknowledge the negative effects of criminalization on 

the lives of people living in communities with a diversity of gender and sexual orientations, we have 

addressed advocacy activities and legal conflicts for decriminalisation and decarceration. 

 

Protections in the workplace and at work are crucial for safeguarding the equality and justice of 

LGBTQ+ people. We have looked at gender identity and sexual orientation discrimination in the 

workplace and emphasised the necessity for legal protections, like anti-discrimination laws, equal pay, 

and employment benefits, to promote inclusive workplaces.  



VOLUME IV GNLU LAW & SOCIETY REVIEW 2023-24 

 

 

 

 

Technology and social media have both positive and harmful effects on gender, the law, and sexuality. 

In addition to giving marginalised people a place to network and advocate for their rights, these 

platforms have also given rise to new problems including online abuse and the exploitation of personal 

information. To safeguard people's rights and safety, technology use must be ethical and responsible. 

 

Finally, we have emphasised the discussions and issues that are currently being faced in the areas of 

gender, law, and sexuality. Ongoing discussions on transgender rights, conversion therapy, 

reproductive freedom, intersectionality, inclusion, and international viewpoints are some of these. To 

meet the changing demands and difficulties faced by different populations, these concerns necessitate 

continual discussion, activism, and legal reform. 

 

In order to advance equality and human rights, it is critical to consider how gender, law, and sexuality 

interact. We may work to create a more inclusive and just society for all people, regardless of their 

gender identity or sexual orientation, by understanding the historical, legal, and social components of 

this issue. 


